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Federal Acquisition Regulation 3.406 

Improper influence, means any influ-
ence that induces or tends to induce a 
Government employee or officer to 
give consideration or to act regarding a 
Government contract on any basis 
other than the merits of the matter. 

[48 FR 42108, Sept. 19, 1983, as amended at 66 
FR 2127, Jan. 10, 2001] 

3.402 Statutory requirements. 
Contractors’ arrangements to pay 

contingent fees for soliciting or obtain-
ing Government contracts have long 
been considered contrary to public pol-
icy because such arrangements may 
lead to attempted or actual exercise of 
improper influence. In 10 U.S.C. 2306(b) 
and 41 U.S.C. 254(a), Congress affirmed 
this public policy but permitted cer-
tain exceptions. These statutes— 

(a) Require in every negotiated con-
tract a warranty by the contractor 
against contingent fees; 

(b) Permit, as an exception to the 
warranty, contingent fee arrangements 
between contractors and bona fide em-
ployees or bona fide agencies; and 

(c) Provide that, for breach or viola-
tion of the warranty by the contractor, 
the Government may annul the con-
tract without liability or deduct from 
the contract price or consideration, or 
otherwise recover, the full amount of 
the contingent fee. 

3.403 Applicability. 
This subpart applies to all contracts. 

Statutory requirements for negotiated 
contracts are, as a matter of policy, ex-
tended to sealed bid contracts. 

[48 FR 42108, Sept. 19, 1983, as amended at 50 
FR 1727, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985] 

3.404 Contract clause. 
The contracting officer shall insert 

the clause at 52.203–5, Covenant 
Against Contingent Fees, in all solici-
tations and contracts exceeding the 
simplified acquisition threshold, other 
than those for commercial items (see 
parts 2 and 12). 

[61 FR 39188, July 26, 1996] 

3.405 Misrepresentations or violations 
of the Covenant Against Contingent 
Fees. 

(a) Government personnel who sus-
pect or have evidence of attempted or 
actual exercise of improper influence, 
misrepresentation of a contingent fee 
arrangement, or other violation of the 
Covenant Against Contingent Fees 
shall report the matter promptly to 
the contracting officer or appropriate 
higher authority in accordance with 
agency procedures. 

(b) When there is specific evidence or 
other reasonable basis to suspect one 
or more of the violations in paragraph 
(a) above, the chief of the contracting 
office shall review the facts and, if ap-
propriate, take or direct one or more of 
the following, or other, actions: 

(1) If before award, reject the bid or 
proposal. 

(2) If after award, enforce the Govern-
ment’s right to annul the contract or 
to recover the fee. 

(3) Initiate suspension or debarment 
action under subpart 9.4. 

(4) Refer suspected fraudulent or 
criminal matters to the Department of 
Justice, as prescribed in agency regula-
tions. 

[48 FR 42108, Sept. 19, 1983. Redesignated at 
61 FR 39188, July 26, 1996] 

3.406 Records. 

For enforcement purposes, agencies 
shall preserve any specific evidence of 
one or more of the violations in 
3.405(a), together with all other perti-
nent data, including a record of actions 
taken. Contracting offices shall not re-
tire or destroy these records until it is 
certain that they are no longer needed 
for enforcement purposes. If the origi-
nal record is maintained in a central 
file, a copy must be retained in the 
contract file. 

[48 FR 42108, Sept. 19, 1983. Redesignated and 
amended at 61 FR 39188, July 26, 1996] 
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